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THE OBLIGATION OF THE UNITED STATES TO 
RETURN ENEMY ALIEN PROPERTY 1 

The United States, through its Alien Property Custodian, now holds 
in trust for subjects of the former German Empire little less than four 
hundred million dollars, the proceeds of property discovered during the 
war to be held in the United States by enemy nationals. The end of the 
war makes imminent the disposition of this vast sum. It has sometime 
been proposed that it should be retained by the United States, to be 
applied so far as necessary in satisfaction of the claims of our nationals 
against German subjects and of our government against the German Em- 
pire and that to Germany should be transferred the onus of repaying to 
her own citizens the value of the property so taken. 2 

At first sight this plan seems not only practical, but eminently fair. 
This was the writer's own reaction to the suggestion when first it was 
made. In both countries enemy property has already been converted, 
so that it cannot be returned in specie. Between the countries and their 
nationals reciprocal payments or allowances must be made to settle claims 
arising from the war. It seemed that the proper way to make these ad- 
justments was on the familiar banking principle of setting credits one 
against another, and binding each country to reimburse its own subjects. 

But subsequent to this first impression, a study of the principles of 
international law governing the treatment of enemy private property, their 
origin, growth and the inevitable effect of their violation, whether in form 
or substance, brought to the writer a strong conviction that the United 
States ought not to adopt the course proposed, that its every advantage 
could be secured to us in some other way, and that if we returned to the 
German citizens their property,- we would immeasurably have broadened 
and strengthened the foundations of international jurisprudence. It is a 
measure costing us nothing in sacrifice, but advancing the cause of inter- 
national justice far along a path as yet all too brief. 

International Law Protects Enemy Property 
(a) The Principle. 3 

It is the unanimous conclusion of all authorities on international 
law that the private property of the nationals of a hostile state within a 

1 The writer, with Robert H. McCarter and Louis Marshall, was of counsel 
for the Forstmann & Huffmann Company in the actions brought against it by 
A. Mitchell Palmer and Francis P. Garvan as Alien Property Custodians. These 
actions involved the status of enemy owned property and led to an investigation 
by him of the principles of international law governing the subject. 

''Alien Property Custodian Report to February 15, 1919, p. 18. 

* Lest the authorities relied upon be questioned, we ought to point out that 
international law is a subject in which the opinions and principles announced 
by authoritative text writers and students of the subject have a peculiar force. 
This is because it is a branch of the law which has never been codified and in 
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belligerent's jurisdiction is not subject to confiscation. This has not 
always been so. It is a principle which has not even been expressly de- 
clared by a great number of nations acting in concert. Yet because for a 
century the right of such confiscation has not been exercised, and because 
the trend of all international jurisprudence is away from the exercise of 
power of confiscation, the authorities now conclude that what once was 
a recognized and often exercised right has fallen into such desuetude that 
the nations of the world have abnegated it. 

It would be burdensome to quote in this article all the declarations of 
all the writers embodying the principle which we have stated. Reference 
to their pages must be given for any extended consideration of the sub- 
ject. We shall quote only a few of the most concise and definite. 

Oppenheim says 4 that "Through the influence of such treaties as 
well as of Municipal Laws and Decrees enacting the same, an international 
usage and practice grew up that belligerents should neither confiscate 
enemy property nor annul enemy debts on their territory." He then says 
that the last case of confiscation occurred in 1793 and continues: "there 
is now a customary rule of international law in existence prohibiting the 
confiscation of private enemy property and the annulment of enemy debts 
on the territory of a belligerent." 

Fiore writes : 5 "The private property of enemy citizens should be 
regarded as inviolate in war on land as well as in maritime war, subject, 
however, to the limitations which may be regarded as based upon the 
necessities of war, the damages and destruction justified as incidental to 
attack or defense, and in certain well-established cases, the liability to con- 
fiscation, when the belligerent may be regarded as authorized to exercise 
the right of prize capture." 

In Hall's "Treatise on International Law" 6 we find that "the com- 
mon interests of all nations and present feeling, warrant a confident hope 
that the dying right will never again be put in force, and that it will soon 
be wholly extinguished by disuse." 

Westlake states the rule : 7 "The system of the treaties may therefore 

which, by its nature, there is no line of binding decisions. It has grown up from 
agreement and understanding between nations, sometimes many united in con- 
ference, sometimes two or more by formal treaty, sometimes a declaration of 
one tacitly accepted and recognized by the others, and sometimes simply by non- 
user of a given right for a long period of time. Sometimes the origin of the 
rule may be disputed, yet its existence is recognized by all. It is from these many 
sources in all nations that the students of international law have drawn their 
conclusions. And the conclusions of an individual recognized as an authority may 
often be said to determine the law. The historic example is, of course, Grotius. 
Nominally, his conclusions were drawn from the acts of nations in their dealings 
with each other. Actually, by a statement of these dealings and his conclusions 
therefrom, he gave to most nations their first consciousness of international law 
and they accepted his statement of its principles. Express judicial recognition 
of the authority of text writers will be found in The Paquete Habana (1900) 17S 
U. S. 677, 700, 20 Sup. Ct. 290. 

4 2 Oppenheim, International Law (2d ed. 1912) 139. 

'International Law, Codified, and its Legal Sanction (5th Italian ed. 1918, 
E. M. Borchard's translation) §1611, p. 590. 

'(6th ed. 1909) 435. '2 International Law (1904) 42. 
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be deemed to amount to a general agreement, on the part of governments, 
that modern international law forbids making prisoners the persons or con- 
fiscating the property of enemy subjects in the territory at the outbreak of 
war, or, saving the right of expulsion in case of apprehended danger to 
the state, refusing them the right of continued residence during good be- 
havior." Quotations to the same effect could be multiplied ad infinitum* 

(b) Judicial Declarations. 

The same rule has for over a century been recognized judicially both 
in this country and in England. 

The leading case in England seems to be Ex parte Boussmaker." 
There, alien enemies were allowed to enter claims as creditors in bank- 
ruptcy, because upon a return to peace the right to prove the debt would 
survive, since it arose from a contract made when the two nations were at 
peace. The Lord Chancellor, Erskine, concluded that justice would be 
ill served if the dividend were confiscated, that the right to recovery was 
only suspended, and that, hence, the suspended creditor's rights should 
not be disregarded and the remaining creditors enriched from his mis- 
fortune. 

This was a tacit recognition of the rule. In express affirmance of 
the rule as a principle of international law, binding the subjects of bellig- 
erent countries, Lord EHenborough in 1817 rested a decision squarely 
upon the "usage of nations." In Wolff v. Oxholm, 10 a British subject 
sued a Danish citizen in the English courts for a debt arising out of a 
transaction antedating the war between the countries. The Danish sub- 
ject defended on the ground that the Danish government, during the 
war, had confiscated the debts owing to English subjects from Danish 
nationals and that he had made payment to the Danish government in 
accordance with that decree. Lord Ellenborough did not allow the plea. 
But he did not rest his decision upon abstract principles of equity or 
justice, but said expressly that the Danish act is "not conformable to the 
usage of nations" and is not binding upon English courts. 

More than a century ago, then, English courts recognized the exist- 
ence of this principle and that its authority was derived from the 
binding effect upon English courts of international law. 

Coincidentally the United States Supreme Court in Brown v. United 
States n enforced the doctrine that enemy property could not be confis- 
cated without legislative direction. Chief Justice Marshall declared "that 

8 Attention is especially called to the following additional authorities : Alma 
Latin, Effects of War on Property (1905) 48; Wheaton, Elements of Internationa' 
Law (8th ed. 1866) §298, p. 378; Bentwich, The Law of Privafe Property in War 
(1907) 26; Lawrence, Principles of International Law (3d ed. 1900) §196, p. 350, 
§197, p. 352; Alexander Hamilton, Camillus Letters (1795) XIX; 7 Moore, Inter- 
national Law Digest (1906) 462, quoting Secretary of State Adams in 1823; and 
472, 473, quoting President Roosevelt's annual message, Dec. 7, 1903. 

• (1800) 13 Ves. 71. 

" (1817) 6 M. & S. 92. 

" (U. S. 1814) 8 Cranch. 110, 129. 
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the power of confiscating enemy property is in the legislature," but that 
"It is proper for the consideration of the legislature, not of the executive 
or judiciary" and until the legislature acted to disaffirm a recognized 
rule, the court would accept and follow it. 

Only a few years later the force of international law is also recog- 
nized. In United States v. Percheman 12 the same great jurist said : 

"It may not be unworthy of remark that it is very unusual, even in cases 
of conquest, for the conqueror to do more than to displace the sovereign 
and assume dominion over the country. The modern usage of nations, 
which has become law, would be violated; that sense of justice and of 
right which is acknowledged and felt by the whole civilized world would 
be outraged, if private property should be generally confiscated, and 
private rights annulled." 

The question as to the confiscation of enemy property seems next to 
have arisen in our courts during the Civil War, under the acts dealing 
with Confederate property. In United States v. Klein, 13 speaking of the 
Act of March 12, 1863, Chief Justice Chase says : "There is, so far as we 
are aware, no similar legislation mentioned in history." Despite the con- 
fiscatory nature of the act, the court finds, basing its decision upon the 
law of nations, that "the Government constituted itself the trustee for 
those who were . . . entitled" or "whom it should thereafter recog- 
nize as entitled" to the captured property and that "the Government 
recognized to the fullest extent the humane maxims of the modern law of 
nations, which exempts private property of non-combatant enemies from 
capture as booty of war." Accordingly, "the title to the proceeds of the 
property which came to the possession of the Government by capture or 
abandonment, with the exceptions already noticed, was in no case divested 
out of the original owner." 14 

The Paquete Habana, 15 a case arising out of the seizure of a fishing 

12 (U. S. 1833) 7 Pet. 51, 86, 87. 

18 (U. S. 1871) 13 Wall. 128. To the same effect see United States v. Padel- 
ford (U. S. 1869) 9 Wall. 531. 

"Attention ought here to be called to another Civil War decision sometimes 
urged in opposition to the rule above announced. This decision, Miller v. United 
States (U. S. 1870) 11 Wall. 268, is not a precedent in conflict with others cited. 
Its justification is that a sovereign seeking to subjugate rebellious subjects is not 
in the position nor bound by the same rules that govern the conduct of one state 
making war against another. During a rebellion the state has the double char- 
acter of a belligerent and a sovereign and may enforce the rights of both. This 
is well settled. Rose v. Himely (U. S. 1808) 4 Cranch 241, 272; The Amy War- 
wick (U. S. 1862) 2 Sprague 1213; Prize Cases (U. S. 1862) 2 Black 635, 673; 
Cheriot v. Foussat (Pa. 1810) 3 Binn. 220, 252; Dobree v. Napier (1836) 3 Scott 
201, 225; The Santissima Trinidad (U. S. 1822) 7 Wheat. 283, 306; United States 
v. Palmer (U. S. 1818) 3 Wheat. 610, 635; Miller v. United Staves (U. S. 1879) 
11 Wall. 268, dissenting opinion of Mr. Justice Field. In Miller v. United States 
the question of confiscation under the Captured and Abandoned Property Acts 
came before the court not in its international aspect, but purely upon the question 
of constitutional power. It was a controversy based on the relation between 
sovereign and subject. The decision reached by the majority of the court, stated 
by Mr. Justice Strong, is undoubtedly correct, but the dissenting opinion of Mr. 
Justice Field enunciates more correctly the principles upon which the decision 
should have been reached. 

a (1900) 175 U. S. 677, 20 Sup. Ct. 290. 
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vessel during the Spanish War, perpetuates the international principle 
against confiscation of enemy private property, and contains a most 
scholarly review of the origin of and reasons for the rule, and of its 
historical development. 

When we come to decisions arising out of the present war, we find 
that, to the present date, both the English and American courts have 
accepted the existence and force of this principle. It is not necessary 
to discuss these cases at length, because the real question before us is not 
whether the courts will protect the rights of an enemy alien under this 
principle as it is now established, but whether Congress should disregard 
the principle in its future treatment of German property. In the courts, 
however, the rights of enemy nationals have been recognized, and, so far 
as possible during a state of war, enforced in many cases during the 
last few years. ie 

(c) The Reason and Origin of the Rule. 

That the trend of opinion is to recognize such a rule as one of inter- 
national law, is indisputable. The text writers, in discussing the principle, 
have given many reasons as its basis. They have said variously that it 
arises from commercial and social movements, 17 from the dependence of 
the enemy citizen upon the public faith, 18 from the notion that a nation 
ought to exact its damages from the enemy state and not its individual 
subjects 19 and from a general agreement of the nations as a matter of 
polity. 20 Each of the reasons given has no doubt had its effect, but we 
think that the real basis for the rule lies in the sense of justice, enforced 
by enlightened public opinion, as well as by commercial and social neces- 
sities, and that it is an outcome of the steady growth of international law 
during the past three centuries. 

To the end of the seventeenth century, for instance, warring nations 
were accustomed to confiscate and use for their own ends whatever hostile 
property they could lay their hands upon, irrespective of its nature, 
whether public or private, or the place of its acquisition, in their own coun- 
try at the outbreak of the war or in the hostile state during conquest. It is 
said that the first recognition of the rights of private property occurred 
in 1713, at the Peace of Utrecht, and then it was limited simply to im- 
movables confiscated during the war. The return of property sanctioned 
by the Peace of Utrecht marks, however, only the beginning of the 
present rule. For a long time, it was not universally recognized and 
was applied only in cases of special agreement. Through the era of the 
Napoleonic wars, the power of confiscation was exercised as an un- 

M Rodriguez v. Speyer Brothers [1919] A. C. 59; Porter v. Freudenberg 
[1915] 1 K. B. 857; Riddell v. Fuhrman (Mass. 1919) 123 N. E. 237; The Kaiser 
Wilhelm II (C. C. A. 1917) 246 Fed. 786; Spiegelberg v. Garvan (D. C. 1919) 
260 Fed. 302. 

" Latifi, loc. cit. "Hall, loc. cit. M Bentwich, loc. cit. 

M Westlake, loc. cit. 
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doubted right. But the Treaty of Vienna in 18-15 marks the end of 
confiscation upon land and since that date there is said to be only one 
instance of such seizure, namely under an act of the Confederate Con- 
gress during our Civil War. 21 

The rights of private property upon the sea were not so readily 
secured. It was only when France and England were allied against 
Russia in the Crimean War that the governments agreed to restrict the 
rights of seizure of property at sea which theretofore they had claimed. 
By the Treaty of Paris, March 30, 1856, and the Declaration of Paris, 
April 16, 1856, each conceded to the other the views most favorab'e to 
private rights. They agreed that privateering should be forbidden, and 
that neither neutral property under an enemy flag nor enemy property 
under a neutral flag might be seized, excepting always contraband of war. 
These declarations except as regards privateering were entirely acceptable 
to the United States. Indeed, the United States made a counter proposal 
for the exemption from seizure at sea of all private property except in so 
far as it was contraband or property involved in an attempt to evade a 
blockade. 22 

More than half a century ago, then, the United States in its diplo- 
matic intercourse with other nations adopted the principle that private 
enemy property at sea could not be confiscated. At the Hague Conference 
in 1899, the same principle was urged by the United States, but without 
success in securing its express recognition. Certain phases of this subject 
were dealt with by the Hague Conference of 1907, and by the London 
Naval Conference of 1909, by which the Declaration of London was 
formulated ; and, so far as any definite conclusions were reached they were 
in the direction of securing greater protection for private property at sea. 

The influence of self-interest can easily be seen in this development. 
It will inevitably strike the student's mind that the exercise of the right 
of confiscation has varied inversely with the volume of foreign trade. 
So long as each nation was an economic unit in itself (depending upon 
its foreign trade only for luxuries and not for sustenance) rulers found 
it advantageous to reimburse themselves for the cost of war by what- 
ever means their might gave to them. But as commercial intercourse be- 
tween the nations developed, so that the economic health of each state de- 
pended upon its trade with others, obviously it was to the interest of the 
sovereign power so to conduct itself during a period of hostilities that 
the resumption of trade and commerce at its end would not be too 
much discouraged. Equally apparent is it that, if a private citizen were 
liable, by venturing to another country and there establishing himself, to 
the loss of all his property, he would not willingly undertake the risk. 
Citizens of other countries whose presence is necessary to promote trade 
would come only if they could come with some feeling of security. Com- 

81 Lawrence, loc. cit. 22 7 Moore, op. cit. 563 et seq. 
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mercial policy gave a most effective impetus to the recognition of the 
property rights of enemy citizens. 

But down underneath the considerations of policy and material gain, 
the true foundations of the rule rest upon the sense of justice, equity, 
and fair dealing which more and more actuate states in their dealings 
with each other and with individual subjects. They are the same founda- 
tions upon which the British House of Lords rested a recent decision, 
from which we may well quote a pertinent phrase. Deciding that the 
Crown must pay compensation to a subject for the use of property 
requisitioned under the Defense of the Realm Consolidation Act, 1914 2:i 
(and thus disagreeing with the Court of Appeal), they said that 

"the feeling that it was equitable that burdens borne for the good of 
the nation should be distributed over the whole nation and should not be 
allowed to fall on particular individuals has grown to be a national 
sentiment." 2i 

In a precisely similar way it is now recognized that when we go to war 
we war against our opponent as a nation, against all its citizens, not the 
hapless few who become subject to our arms. The civilized world pro- 
tested in amazement and horror against the looting of Belgian homes, the 
seizure of French machinery, the virtual enslavement of civilians in con- 
quered territory, and the heavy fines levied by the German government 
upon captured cities. If a victorious Germany had demanded from 
Belgium and France an indemnity of equal value to this property, the 
world might have protested at her severity, but the right would have been 
recognized, because then the burden would have been borne by the nations 
as a whole, and through taxation each individual would have contributed 
as he was able. But under the German system the loss fell, not equally 
over Germany's foes, but overwhelmingly upon the few luckless enough 
to fall within her grasp. 

Thus stated, the property rights of individuals are clear enough. 
Are not the German citizens whose property was found in this country at 
the outbreak of the war, and captured, in the same position ? Is there any 
valid reason why they, comparatively few in number, should bear the bur- 

sa S Geo. V, c. 8. 

24 Attorney-General v. De Keysets Royal Hotel, Limited [1920] A. C. 508, 
553 (italics ours). While the House of Lords affirmed the decision of the Court 
of Appeal, in so doing they stated a rule much broader than the lower court had 
adopted. In In re a Petition of Right [1915] 3 K. B. 649, the lower court had 
refused compensation for land taken to accommodate a fighting unit, and dis- 
tinguished the instant case on the ground that here the government sought to 
accommodate only an administrative force. The House of Lords declared the 
distinction invalid, and that compensation was due in both cases. An excellent 
and exhaustive review of the entire subject of requisition, based on historical 
studies preparatory to defense of the appeal, is found in The Case of Requisition, 
(1920), by Leslie Scott, K. C. and Alfred Hildesley, Barrister. See Farrer, The 
Forfeiture of Enemy Private Pre-war Property (1921) 37 Law Quart. Rev., where 
the recent case of Ferdinand Ex-Tsar of Bulgaria, [1921] 1 Ch. 107, is com- 
mented upon. 
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den of the entire German nation? If American claims against Germany 
can be otherwise secured, it is obvious that we ought to return to the 
cestuis que trustcnt the money now held by the Alien Property Custodian. 

(d) The Effect of the Rule. 

The exemption of enemy private property is supported thus both by 
policy and the demands of justice. The courts are disposed so far as 
they can to recognize it. The obstacle to a complete judicial disposition of 
German property now held by us lies in the fact that the legislature and 
not the judicial branch of our government determines ultimately what 
rules of law shall be enforced by the courts. There is no domestic tri- 
bunal empowered to override the declaration of Congress as to what 
principles shall be enforced. But, while Congress has the pozvcr to violate 
the principles of international law, it will hardly be contended that it 
would be justified in violating them and in thus offending the public 
opinion of the world which they exemplify. 

In the present instance, Congress has already acted to a degree 
that might forestall the courts, for in the Trading with the enemy Act 
it has declared that at the end of the war enemy claims "shall be settled 
as Congress shall direct." 25 But this is far from confiscation, and the 
whole theory of the act and the safeguards which it contains accord 
with scrupulous recognition of enemy national rights. 

Treatment of Enemy Owned Property in the United States 

During the War 

The Trading with the enemy Act was approved on October 6, 1917. 
The purpose of the act was to bring under government supervision all 
property owned by enemies or the allies of enemies, so that it might not 
be employed in activities inimical to the interests of the government in 
its prosecution of the war. The bulk of the act is concerned with pro- 
hibiting or regulating intercourse with the enemy, with the control of 
property here owned by such enemies, and with the machinery created and 
the powers given in order to secure these results. The powers given and 
the agency created for this purpose need not here be discussed in detail. 
The provision in which we are particularly interested appears in section 
12 of the act. In the fourth paragraph of that section it is provided that 
the Alien Property Custodian 

"shall be vested with all the powers of a common-law trustee in respect 
of all property, other than money, which shall come into his possession 
. . . and . . . may manage such property and do any act or 
things in respect thereof or make any disposition thereof or of any part 
thereof, by sale or otherwise, and exercise any rights which may be or 
become appurtenant thereto or to the ownership thereof, if and when 
necessary to prevent waste and protect such property and to the end that 
interests of the United States in such property and rights or of such 

25 (1917) 40 Stat. 411, U. S. Comp. Stat. (Supp. 1919) §3115^4ff. 
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person as may ultimately become entitled thereto, or to the proceeds 
thereof, may be preserved and safeguarded." 

It is obvious that the intention of this provision was to preserve the rights 
of enemy nationals, subject only to the control of the United States so 
far as the same was necessary for its own protection. The disposition of 
the property after the war was expressly left undetermined. In the 
sixth paragraph we find : 

"After the end of the war any claim of any enemy or of an ally of 
any enemy to any money or other property received and held by the alien 
property custodian or deposited in the United States Treasury, shall be 
settled as Congress shall direct." 

In support of the plain meaning of this provision is the explanation 
of its scope and purpose given to the Senate committee considering the 
bill by the representative of the attorneys general's office who drafted the 
act, and the discussion of the act in Congress. It is not possible even to 
summarize the general discussion had in Congress upon the bill before 
its enactment. For this the reader must be referred to the Congressional 
Record. There are certain excerpts from the hearings and the discussions 
so pertinent, however, that we cannot forbear quoting them here. 

The bill was explained to the Senate committee considering it by 
Charles Warren, assistant attorney general of the United States, who 
had prepared it. It had been drafted after an elaborate consideration of 
the corresponding act adopted by the British Parliament and of the deci- 
sions rendered by the British courts under that act. Existing authorities 
in our own courts had also been studied. Briefs upon these points had 
been submitted by Mr. Warren. 26 Throughout the hearings before the 
committee, Mr. Warren, in presenting the bill, made clear that one of 
the fundamental considerations in the framing of the legislation was that 
the property of an enemy alien "shall be temporarily conscripted by 
the Government . . . but we do not permanently confiscate it." 27 

In the report 28 on the act submitted August 15, 1917, by the Com- 
mittee on Commerce to the Senate, it says : 

"It also provides for the care and administration of the property and 
property rights of enemies and their allies in this country pending the 
war . . . Under the old rule warring nations did not respect the 
property rights of their enemies, but a more enlightened opinion pre- 
vails at the present time, and it is now thought to be entirely proper to 
use the property of enemies without confiscating it ... " 

In the discussion of the phraseology of the amendments relating to 
the termination of contracts entered into prior to the war Mr. Warren 
insisted that the cancellation of such a contract 

26 See Hearings before the Subcommittee of the Committee on Commerce, 
U. S. Senate, on H. R. 4960 (65th Congr. 1st Sess. July 28, 1917) 170. 

"Ibid. 132. 

'"Report of the Committee on Commerce, U. S. Senate (65th Congr. 1st 
Sess. 1917) S. R. I, report No. 111. 
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"is just as much confiscation of the property of the German as if you 
took his goods. That is, if he has a good, valid contract now for so 
many bales of cotton to be delivered in Charleston after the war, if you 
invalidate the contract, you forfeit the German's property right. That is 
not in line with the general theory of the bill." 29 

Again : 

"Are we going to confiscate the property of that German citizen to the 
extent of allowing cancellation of the contract? . . . But the reason 
I decline to concur in it was that it was an infringement on the general 
theory of the bill, which was absolutely not to confiscate the property; 
and the cancellation of the contract, of course, is a taking of property." 30 

We find, then, that the bill was drawn and adopted by legislators 
who had in mind the well recognized rule that the property of private indi- 
viduals and concerns in an enemy country should not, merely by reason 
of the existence of war, be subject to confiscation. 31 

Acting under the provisions of this statute and of the proclamations 
of the President, A. Mitchell Palmer, as Alien Property Custodian, pro- 
ceeded to take over and manage as trustee property of enemy nationals 
and residents of enemy countries, which, by the end of 1919, had an esti- 
mated value of seven hundred million dollars and was divided into nearly 
thirty-three thousand trust estates. 32 The Alien Property Custodian early 
discovered, in the administration of these trusts, that if the property were 
held by him for the enemy nationals in specie, it would result in a great 
accretion of wealth certain to inure to their benefit after the war. A 
large part of this property was represented by holdings in various corpo- 
rations actively engaged in war activities and participating in the enor- 
mous profits resultant therefrom. Furthermore, he reported that a ma- 
terial part of Germany's industrial investment in this country had been 
made by parties so closely associated with the German government and 
its policies for trade expansion and control, that they might be regarded 
as representative of the German government rather than of private in- 
terests. He therefore recommended, in 1918, that he be given an absolute 
power of sale of all property and interests held in this country by enemies 
or allies of enemies, as defined by the act. The purpose of this amend- 
ment was in no sense confiscation. It was, first, to demobilize what the 
Alien Property Custodian referred to as "Germany's industrial army" and 
to prevent a resumption of Germany's industrial activity in this country 
immediately upon the cessation of the war. Secondly, it was to prevent 
German participation in wealth created by a war with Germany. But 
although the German owned property was to be sold, the cash received 
from the sale was to be invested in United States Liberty bonds and held 

"Supra, footnote 26, p. 162 (italics ours). 
"Ibid. 163. 

31 As especially pertinent, see (65th Congr. 1st Sess. 1917) SS Congr. Record 
4844-5, 4859, 4985. 

82 Supra, footnote 2, p. 9. 
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in trust by the Alien Property Custodian for the German interests. In 
accordance with this idea, by an amendment to the Trading with the 
enemy Act adopted in March, 1918, there was taken from the fourth 
paragraph of section 12 of the act the words "if and when necessary to 
prevent waste," which therefore had limited the Custodian's power of 
sale, and this power of sale and management was broadened so that he 
could deal with the property "in like manner as though he were the abso- 
lute owner thereof." 33 

There was in this amendment no change whatever hinting at con- 
fiscation of property. There was a change in the nature of the property 
made to further American success in the war, but the proceeds were to 
accrue to the interests of their original owners. This was the under- 
standing of the Alien Property Custodian himself and was so stated by 
him to the Senate committee considering the amendment. 34 

As soon as the Custodian was authorized by this amendment to sell 
the property in his hands, he proceeded in an aggressive manner to sever 
all German connection with our industries. As he himself says, he 
"tried to make the trading-with-the-enemy act a fighting force in the 
war." 3 5 

The Alien Property Custodian in his report has given an extended 
discussion of Germany's treatment of our property. 36 It has recently 
been reported that Germany now intends to return the property which she 
seized. 37 Whether this is actuated by a sense of justice or is a diplomatic 
move to secure American regard we need not discuss in a legal periodical. 

In February, 1919, Mr. Palmer for the first time hints at a confisca- 
tion of German private property to meet the claims of our government 
or our people against enemy nationals. In his report he suggests 38 that 
the liquidation of German property should continue so that, upon the con- 
clusion of peace, the claims of the two governments and their nationals 
might be set off against the liquidated property in their respective hands, 
leaving each government to reimburse its own nationals for the property 
liquidated and confiscated by the other. 

So far, the United States has indicated no intention of following his 
suggestion. By the peace resolution 39 adopted in July, 1921, there are 

"expressly reserved to the United States of America and its nationals any 
and all rights, privileges, indemnities, reparations, or advantages, together 
with the right to enforce the same," 

accruing to it or them under the armistice, the treaty, or from participa- 

33 (1918) 40 Slat. 460, U. S. Comp. Stat. (Supp. 1919) §3115^ff. 

34 Hearing on Urgent Deficiency Appropriation Bill, 1'918, on Account of War 
Expenses and Other Purposes, p. 16, March 7, 1918. See also Report of Confidence 
Committee (65th Congr. 2d Sess. 1918) 56 Congr. Record 3967-71, 4083, 3324. 

"Supra, footnote 2, p. 15. 
"Ibid, chapter XVII 268-78. 

37 Washington dispatch to The World (New York), June 24. 1921, p. 5. 

38 Supra, footnote 2, p. 18. 

30 (67th Congr. 1st Sess. 1921) 61 Congr. Record 3454-55. 
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tion in the war or membership as one of the allied and associated powers. 
Obviously, this provision is intended merely as a blanket declaration that, 
by the termination of the state of war, the United States intends to waive 
none of the rights accruing to it as a victorious belligerent ; and can mean 
nothing more. 

Disposition of Enemy Property 

But now that the negotiation of a treaty in some form with the Ger- 
man government is imminent, Congress must determine what final dis- 
position is to be made of the vast trust estate which we hold. 40 Congress 
should not forget that already this matter has been the subject of agree- 
ment between our government and Prussia, and the liberality and human- 
ity of that treaty, for the time when it was adopted, sets a good example 
for us now. The Treaty of 1799 between the United States and Prussia 
was negotiated by John Quincy Adams for the United States, and revived 
by Article XII of the Treaty of May 1, 1828. Article XXIII of the 
original treaty provided that if war arose between the contracting parties, 
the merchants of either country then residing in the other should have 
nine months within which to settle their affairs and depart freely with 
all their effects, and that the peaceable subjects of one state resident in 
the other should not be molested in person or property. Hamilton 41 
spoke of this treaty as a model of liberality for the principles it contained 
and stated that it had been the subject of deserved and unqualified 
admiration. Provisions such as these are not abrogated by act of war. 42 
And, indeed, it was expressly declared in Article XXIV of the treaty that 
the treaty should not be considered dissolved on the pretext of war, 

"but, on the contrary, that the state of war is precisely that for which 
they are provided, and during which they are to be as sacredly observed as 
the most acknowledged articles in the law of nature and nations." 

No question is raised that if by treaty Germany agrees to leave in 
our hands, to satisfy our claims, the property of her nationals, there will 
have been no technical violation of the international principle against con- 
fiscation. No state yet undertakes to go behind the acts of another gov- 
ernment in dealing with the property of its own nationals. We shall, in 
that event, hold the property, not by seizure, but by deed. But the spirit 
of justice which animates the rule will be ignored, and the wise policy 
which has furthered its growth will be sacrificed. 

Our claims and those of our citizens can easily be secured in some 
other manner, and indeed, if Germany's promise to return captured 
American property is fulfilled, the majority of her debt to us will be 
already paid. But to remit German nationals, at this moment, to German 

40 This article was written before the signing of the treaty with Germany 
recently ratified by the Senate. 

41 Camillus Letters (1795) XXII. 

"Crandall, Treaties, Their Making and Enforcement (1916) 442. 
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reimbursement, is a mockery. What little they eventually receive in de- 
preciated currency will be long delayed. From the owners' point of view, 
the property might as well be confiscated outright. 

But the unwisdom of confiscation from a business point of view 
is equally certain. With its present opportunities for the extension of 
its commerce and the increase of its investments abroad, the United 
States should be the most jealous guardian of whatever commercial 
rights are internationally recognized and most enthusiastic in the protec- 
tion of these rights. Confiscation of German property by those nations 
not forced thereto to secure reparation must inevitably shake the con- 
fidence of the traders of every nation. It would be an admirable gain 
if some method could be devised by which enemy investments could be 
freed at the time a nation goes to war, and not left in doubt even after its 
conclusion. The inevitable result of the present system has recently been 
emphasized by one of our leading bankers. He says: 4S 

"A French banker said to me : 'Has it occurred to you that in the future, 
whenever we shall have an acute international political crisis, we are 
likely to have a financial panic?' I asked him what he meant, and he 
said that the policy adopted by some countries with respect to the treat- 
ment of private property was certain to have that effect. 'Suppose,' he 
said, 'as an illustration, that there should arise a critical disagreement 
between England and France ; the bankers of both countries would at 
once begin to withdraw their mutual balances and securities for fear of 
confiscation in case of war. That would undoubtedly, in every case, pre- 
cipitate a panic' I believe our bankers ought carefully to study this very 
serious question. We have nothing to gain and much to lose by joining in 
a policy of disregarding the rights of private property. We shall probably, 
in the course of time, become the largest owners of foreign securities and 
properties, which would become endangered in case we were drawn into 
any war. To me, however, it is of greater interest that nothing be done 
that might stand in the way of making the United States the gold-reserve 
country of the world. Bank balances here and bills on the United States 
ought to become the favorite reserve investment for all the world, and 
in order to become that, there must not be any vestige of a doubt as to 
their safety in times of peace as well as of war. It may be interesting to 
note that the Transvaal Parliament has decided to indemnify enemy own- 
ers of confiscated property by offering them the equivalent in Transvaal 
bonds, so that there is an important precedent that we might follow. Let 
us bear in mind that from the small seeds of thoughtless blunders have 
grown the big catastrophes that have shaken the world." 

Considerations of commercial policy are sufficient to justify the re- 
turn of enemy owned property. But over and above these we believe that 
there will appeal to our nation the demand for a "square deal" — that 
what punishment we impose will be upon all Germany and not a luck- 
less part. 

And to the legal mind the advancement of international law will 

"Paul M. Warburg, Europe at the Crossroads (Dec. 1920) 35 Political 
Science Quarterly No. 4, p. 601, 619. 
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make no slight appeal. Addressing the Institute of Politics at Williams- 
town, on August 12, 1921, Viscount Bryce said: 44 

"International law is a part of the machinery which exists for keep- 
ing the peace of the world, since it embodies principles by which States 
have agreed to be guided and which since they are of general application 
all may without loss of dignity submit to. A rule supported by public 
opinion and the breach of which exposes the offender to a legal or prac- 
tical outlawry may be strong enough to have the force of the law. 

"If we turn over the leaves of a treatise on the subject of inter- 
national law we 'find that most of the positive doctrines laid down are 
concerned with war, because it is in war or in connection with war that 
most of the questions arise which it deals with. This was to be ex- 
pected, for war is the evil which international law is meant to cure or 
mitigate or if possible avert. 

"Unfortunately the rules for the conduct of war are just those 
which are most liable to be disregarded when war comes, because a bel- 
ligerent State is tempted to resort to every measure which promises 
success, the prospect of immediate gains to its own arms overriding 
either moral considerations or the faith due to treaties or the fear of 
the public opinion of the world." 

$ s|c >je $ $ 

"The idea of law, that is, of a means of preserving order and pro- 
tecting the weak by justice to the exclusion of violence, has been the 
greatest influence making for the proper security of every community. 
It has now to do the like work for the commonwealth of all mankind, 
forming and educating a public opinion of the world which will impose 
a check upon the violent or aggressive propensities of any one State. 
The idea of such a public opinion has lacked body and substance. Such 
substance, such a concrete form it may find in international law. Opinion 
may anchor itself to law, law may instruct and steady opinion. The task 
that now lies before us is to see whether and how the judgment passed 
by law and supported by opinion can be made to be enforced between 
the nations." 

Among other ways, it may be enforced by the example of the United 
States, and by their insistence that even in the passion of warfare, the 
rules agreed upon in concord shall be observed. 

Julius Henry Cohen 
New York City 

" Dispatch to New York Herald, Aug. 13, 1921. 



